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a COURT of GENERAL SESSIONS 
of the Peace, holden in and for the 
City and County of New-York, at the 
City-Hall of the said City, on Monday 
the 5th day of November, in the year 
of our Lord, one thousand eight hun- 
(red and twenty-one. 

PRESENT, 

fhe Tononrable 
CHAR D RIKER , Recorder, 
WN TOIRVING First Jude, 
STEPHEN ALLEN » Maye r, and 

IOUN V. \NEHONY, di deyvinaa. 


Hoon Manxwern, Destrict Atterney. 


’ 1 
PARD LIATEFIELD, Ciern, 


DVARD W. MILELGAN, AND UGH 
WELCHUMANS CASE, 


“win, AnD Davin §S, 


jor the prosecution, 


;' ‘ , & ar 299 l fae 
Pirce anp W ILSON, COUNSEL FO? 





wards inade to others, not in presence of him 
who promised favour, are good evidence. 

In expounding an act, we are to take its title, 
preainble and enacting clause, or clauses, in 
connexion, and judge from the whole what its 
meaning ts. 





The words of an act, in effect, were, that if any 
clerk, by virtue of such employment shall take, 
secrete, embezzle or make way with money, 
notes Ke, he shall be guilty of felony; and 
it an iudictment, under the act, one was char- 
ged with having feloniousty taken, secreted, 
enn zzied and wade way with ©c—held, that 
the words of the act were sufficiently pursu- 
ed, and that there was no variance. 


An indictnient alleged, in effet, that a prisoner 
| wasemployed and entrusted by the President 
and Directors of a bank.asa clerk, toreceive 
money, boads, bills, uctes Ke, and that, by 


Virtueof such employment and omen ment, he 
| received such money &c. and embezzled it &e. 
| It appeared in proof, that the prisoner, at the 
!! time of the alleged embezzlement, was acting 
| 


| 
| | 


as such clerk. baviug previously given a bond 
to the Presi fent and Directers for the faithful 
; pe rforcanee of his duties that according to 
| thecustan of the bank, it was one of the inci- 
| dental duties of the Cashier, in the manage 
merito! itsint cnalattaurs, te make any change 
be deemed necessary, in the employment a- 


ae | 
|! mong the clerks, and that the prisoner was ew 
the prison ee | ployed by the Cashier, aud acted with the as- 
1 | sent of the board. but without any formal 
“Lone called as a juror, and sworn to ‘nake}| corporate act dove by then-—held, Lb. that the 
inwe ms to such questions as inay be ask- ;; prisoner Was a erk aa . that h € was eli 


’ ° | 
H aT | bythe court, touching his co vp tency ! 


a jucor, declare that he bad read a newasja 


r 


true. he hetfec . . 
‘fy he betieved the prisoner guilly, yet, a! 


; 


' é i 
reuvanunuga statement, and that /f ef were |) 


WiWoeally declare, ist. that he has not, at) 


homey dormed or expressed an Option, OF 
Ptertained an finpressien, whech niight 
Hwetcure his conduct as a jeree: Sd, that iv 


“Must (he prisoner, and 3d, that in eve 
respect, according to the best of his 
‘ut between the people and the prison. | 
‘Was ied? that he was a competent juror 


cose where the: 


. he cuticd asa juror, ina 
tila, . . , . 
hea and directors of a bank are prose- 
PSS @storvhalder in an imserance com- 
Yois nota disquatification; but if he bea 
rdcy in sach bank, he is incompetent 
fox 


™S made under the influence of favons 
“39 Nag . ° iz « 
»xe reecived, but confessions aftes 


~¢y} ee tr) 
: ; 2 


vas or prejudice en his mond for or a-, 


?. 
Wtarceny at coumuon “ee . 


ig further examined, such juror shall!) 


ti 


miedoe or belict, he stands pert = Lise | 


ployed and eutrusted by Foc bank. 


The prisoners were indicted for a fel- 
ony. The indictnicnt consisted of about 
thirty counts, some of which were fra- 
med under a recent act of the legisla- 
iture, passed the 13th April, | 1G19, enti- 


ited “an Alf t to prote G { Danks aga ips st 


embevziements by their agents, clerks, 
| ae rae : oT 
jor servants, and for other purposes. 
Da . . ' ac (a . 
(sth 7 of the Laws of New-lork, ict- 
it ra F. 3] t) some under the general 
‘act rendering it felony to steal notes, &c, 


: re 
ist counts were i107 


land several of the 
; ™ 
To aid the reader in understanding 
this case, jt is wellto mention, that in 
: gh 
' March 1519, a fraud was alleged to nave 
} ° , al —_ " 
at been cemaniied an the Mi erchant’s Bonk 
! nN 
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in this city by John W. Thorn, the first!|being such clerk, he, the said Mifie., 


teller, in conjunction with Valentine N. 


Livingston, and Henry D. Tracy, 1n ta- itrustment, received and took into hi: 





king money from the bank, to the amount 
of $100,000. It will be recollected that), 
they were brought to trial in this court,|| 
in Jane 1619, for a conspiracy to de- 
fraud the bank, but were acquitted. (4th 
vol. City Hall Recorder, P. 81.) ‘This 
transaction, on their part, gave rise to 
the following act : 


Preamble : ‘* Whereas banks are,in the 
eourse of their dealings and transactions, 
obliged to entrust their officers, agents, 
clerks, servants, and persons employed 
by them in such capacity, with receiv- 
ing, paying, negotiating, exchanging or 
transferring money, goods, bonds, bills, 
notes, checks, banker’s drafts, and other 
valuable effects and securities : and 
whereas doubts have been entertained 
whether the embezzling of the same by 
such oflicer, agents, clerks, servants, and 
others so employed by them, amounts to 
felony by the laws of this state ; and if 
being expedient that such offences should 
be punished: Therefore 


I. Be it enacted by &c. That if any 
officer, agent, clerk, or servant, or 
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by virtue of such employment, and os 





ys 


session, for and on account of the Jj,.. 
(by name) divers, to wit six hundred y, 
twenty eight promissory notes, como 
ly called bank notes, for the pavment , 
divers sums of money, amounting { 
$19,863, the said notes, being valuable 
effects and securities belonging to th 
vank ; and being such clerk, and haying «, 
taken such notes into his Possession. on 
&c. with force and arms, he fraudulen; 
ly and feloniously did take, secrete, ey 
bezzle and make way with the same : and 
so the jurors aforesaid, on their oath 
aforesaid, say, that he feloniously stole 
took, and carried away the same notes 
the money in them being due and uns 
tisfied, against the form of the statute j 
such case made and provided and agains 
the peace, &c. 












































The second count charged that Welch. 
man, before the committing of the telo- 
ny aforesaid, did advise, procure, aid, 
bet and assist the other prisoner in is 
commission, against the form ofthe stai- 
ute andthe peace &c. 












any person employed in the capacity of 
an officer, agent, clerk, or servant to any 
bank, shall by virtue of such employ- 
ment, take, secrete, embezzle, or make 
way with any money, goods, bonds, bills, 
checks, notes, banker’s drafts, or other 
valuable security or effects whatsoever 
belonging to such bank, or to any person 
or persons having lodged or deposited 
the same in such bank, or with the said 
person as officer, agent, clerk, or ser- 
vant of said bank, every such offender, 
and his, her or their adviser, procurer, 
aider and abettor, shall be deeined and 
adjudged guilty of felony, and shall be 
-punished by imprisonment in the state 
‘prison, at hard labour, for any term not 
exceeding fourteen years.” 

The first count set forth that Milligan, 
on the 18th day of August 1821, at the 
first ward in this city, was a clerk to the 























In the third count, the several promi 
sory notes, by their denominations, were 
lenumerated : as three notes for the pay- 
ment of the sum of 1000 each, sevea 
‘notes for the payment of the sum of $900 
each ; and notes of the denominations 
inferior to these, sufficient to make up 
the sum of $19,863 were enumerated, 
and alleged to have been feloniously 
ken, secreted, embezzled and made way 
with, by Milligan ; and in one or mote 
of the counts a bill of 4500, on the Far 
imer’s and Mechanic’s Bank of Philalel: 
phia, was particularly set forth. 





And in several of the counts, it |! 
averred, that Milligan was, on the {ih 
of August, 1821, employed in the bank, 
jin the capacity of a clerk and servatl 
without stating that he was so employed 
by the President and Directors ; ant b& 
ing so employed, he committed the felo- 





President and Directors of the Phenix 
bank, employed and extrusted by them! 
to receive money, goods, bonds, bilis,| 
notes, checks, bankers drafts, and other| 
valuable effects and securities ; and that 










ny; and under every count against bia 
ae 


there was one against Welchman, ha 


ving aided, abetted and assisted him. 


| The prisoners having pleaded 1° 
jguilty, the case was brought to tria ° 
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i225 15th of November instant, and con- 
1 eg noed two days. 

Pos While the jurors were about being 
ban MRM oiled, several questions were raised as 
fay » tie competency of several. The two 
non ps ipal poiats decided wiil be noticed, 
Nt MMM, called ag a juror, was inquired of 
yt y eer be was a stockholder in an in- 
NM orice company ; and it was ur- 
tel... the court, by the counsel for the 
ne 8 wieogors, that if he answered this ques- 
|, OME) in the allirmative, he was incompe- 
lent tat. They cited 2d Caines 129. 

em The Kecorder pronounced the opin- 





in of the court, that an answer in the, 
dirmative would not render the juror 
incompetent. Lhis was but a general in- 
terest which he might have in common! 
wil others, 2nd was not that particelar 
iverest which would operate to disqual- 
if Lim. 


st ¥ 


~ 


Another question was raised : as sev- 
era! of the jurors were called to be} 


worn, they were inqoired of by the! 
prisoner's 
tuugthey had heard or read, they did) 


¥ 





not,atany time, believe the prisoners; 





culty. The jurors answered, that they) 
“a read astatement in the newspapers, rela-! 
on tive tothe robbery commiited on the! 
a Phenix bank ; and that at the tine of; 
al reading it, and now, they beheved —" 
500 prisoners guilty, @f that statement were! 
od true; and as to a prior or present belict,, 
up ‘everal called as jurors, would answer; 
ed. inno other manner than by saying they} 
te believed the prisoners guilty, yf the ac-| 
vay count they read was true. 
ore It was strenuously urged by Messrs. | 
at Emmet and Price, that persons answer-| 
el ing in that manner were not competent| 

‘8 jurors; and that a direct answer,| 
ie Without the 7f, should be required ; and| 
oh they farther urged that the same mode} 


k hould be adopted by tie court, in test- 


Dis, 
nt, ns the competency of jurors, as was 
od opted in the several cases of Goodwin. 
ye> Maxwell and Jones, for the prosecu- 
* ton, argued that it was not every loose 
im ‘ipression or opinion, which one might 
Na orm from a newspaper paragraph. 
which would disqualify him as a juror : 
ot Was that fixed and settled belief which 
"a3 not to be changed by evidence. And 


“Was manifest, that on the broad ground 
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assumed by the opposite counsel, every 
man of intelligence in the community, 
who had read a newspaper, would be 
disqualified, 

After much desultory discussion, the 
court framed the following interrogato- 
ries which were put to each of the ju- 
rors, with such further enquiries as the 
court night consider as falling within 
the range of such interrogatories : 

1. Have you, at any time, formed, or 

expressed au opinion, or evenentertained 
ap impression, which may influence your 
conduct as a juror ? 
2. Have you any bias or prejudice on 
your mind, for or against the prisoners ? 
3. Do youin every respect, according 
to the best of your knowledge or behet, 
stand perfectly indifferent between the 
people and the prisoners ? 


s 
3 


And to the two first interrogatories, the 
same jurors who had been inquired of by 
the counsel for the prisoners, as before 





counsel, whether, from any| the last im the aflirmative 


tated, answered in the negative, and to 
; and, on the 
sugsestion of Price, the following inter- 
rogatory was added: are yon a stock- 
holder in the Phenix bank ? those who 
answered as aforesaid, unequivocally, 
and also this inquiry in the negative, 
were declared coinpetent jurors.* 

Jones opened the case by a brief state- 
ment of the facts : that Milligan, being a 
clerk in the Phenix bank, the second 
teller became sick, and Milligan sup- 
plied his place, The duty of the second 
teller is to receive all sums of money 
deposited and checks drawn on other 
banks. He remained inthe bank, in that 
capacity, from the 14th, of July until 
Saturday the 18th day of August last. On 
the afternoon of that day, the Cashier re- 
mained inthe bank until between three and 
fouro’clock, and then left Milligan there. 





* Thisis the most rational rule that could be 
adopted Every wan of intelligence who reads 
in the newspapers, or hears, a statement of the 





| 
| 


| 


} 


————— 


commission of this or that offence, rationally 
concludes, that if the individual committed the 
crime, as stated, ke is guilty; but whether he 
did so or not, cannot thus be Avewn, as the basis 
of an opinio', because it is obvious that the ac- 
counts in newspapers, and tatters of common 
report are not aleays true The alleged perpe- 
trator is, perhaps,an utter stranger ; and no bias, 
partiality or prejudice, which would influence 
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On Monday morning he was absent.jiof the prosecution, testitied, that vy , 
The vaults were forced open ; and it was | 18th of August last, Milligan was ac), 
found that the money laid in the indict-jjir the employ of the Phenix bank. i 
ment was missing. Pursuit was made,|jthe capacity of a clerk and second teller 
and the prisoners were apprehended in |having been employed to act in the | 
Canada. A considerable sum taken from!!ter capacity by the witness, who js the 
the bank, which will be identified, was Cashier, of the bank, and, as such, bad 4 
found on Milligan ; and other sums were | right, derived from the President and Di 
recovered, which had been hidden by |rectors, to employ him. 
the other prisoner. || The witness was asked, by the coun. 

He is indicted as an accomplice. [twill |sel for the prisoners, whether the author 
appear that he applied to Leonard Baker, lity from the bank to appoint a clerk, 
a livery stable keeper in this city, on the) second teller was in writing, either hy 
day preceding that in which the money |being entered on the books, as an acts 
was taken from the bank, and made the}\the board, or by deed. ‘To this inguir 
bargain for a conveyance to carry them) he answered in the negative. 
to Montreal ; and was to give a defini-|) Emmet and Price contended that aif 
tive answer, by five o’clock on Saturday) was alleged in the indictment, pursian 
afternoon, whether he should want pe ito the act, that Milligan was employe 
cries, to asaend wae okey eek ah ae 

lt? : jtors as clerk, it was jiacumbent on the 

a carriage, having a trunk with him, and || prosecution to prove that averment. De 
about nine miles from this city, he over-.¢olq had no right to make the apoint 
took Milligan on the road, who had no) ment, for he had no authority legally de 
trunk or bundle, and took him into the | rived from the bank, which, being a cor 
carriage. They then proceeded rapid- | poration, can say nothing by parol. 
ly to Montreal. It will appear that a) i tains eine hs d leas M.: ~~ 
art of this money was in the possession won ee ee oe a segs Pe 

of Welchman; and from these, with anger that st was sulli edarde:. 
other facts, which will be detailed in the that Milligan was acting in the bank ig 
course of the trial, we shall contend ett. *, ORs of a clerk, employed a 
he was aiding, abetting and assisting the!|Delatield “— derived - —s 
other prisoner, within the meaning a a. Sos ae * an 
a y | plies: qui fucit per al um facit per se. he 
act done by the agent of the bank, 1s cone 
»y the bank itself, and that is sufficient. 


| 

{| 

After the reply of Emmet, the hecor 
| 

| 
















































John Delafield, being sworn on behalf 





the decision of such reader or hearer, as a ju-|\der pronounced the opinion of the cour", 


ror, can, in the nature of things, exist in bis mind.) ;on the question, that if Milligan 2 
To say such a one is incompetent, is a mistake ;| 


° . 1, 

’ ; acting as ¢ y assent ani Gir 

and the consequence of toomuch refinement and | - ting ” clerk, with the ass vob nt fot 
sudtility ou this subject would lead to the xela-}/Pecuon of the bank, it was sufficient ' 
sion of the reading and intelligent part of the!|the purposes of this prosecution. a 
- ’ e . e . - he 
community from the jury box For, in every;'doctrine held by the counsel for 
case, the facts in which siiould be made the sub-!| apican j sult : fa 
. : Ne SUD-| origoners we > 4K ms resuit. 
ject of common report, and published in the|e nt ge ale ruld le id to tl any other 
hewspapers, unless the renue could be chan.|{C#8e ol sudden sickness or any os or 
ged, and the trial take place out of the ricin-||Casualty befailing one of the clerks 
. . . x ae . 720") 

ane, which is contrary to the vital princi-;'tellers, it would be necessary to suspe? 
jes of criminal | a rich culprit, having in-| | : ¢ il the 
r hs ome vinal law, a rich culprit, having iu-|ithe operations of the bank, until ta 
i ueutial frieuds, with such a right of challeuge! |, ; : 3 ld b called to 
fe hts henna, selght eacb @ dees elie smteh ren.|{eeard of Directors could be ¢ + the 
der a verdict of acquittal wanilestly against law||Make an appointment. Further, HU" 
and evidence. bank should suffer one to act in the te 
In the case of Mary Riley, tried in this court! pacity of clerk, the institution would | . 
in February 1816. (? City Hall Recorder p. 24)||bound by his act ; and it would neve 


the same rule was adopted a3 in this case; a - . section tha! 
‘ se; and}|q aise the objection 
those who were called as jurors, who stated that "3 me them te ase . t in writing. 
they had formed no opinion which would infu-||'"S appointment was no 


ence their decision, were held competent. The witness proceeded to stale; 
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tna 
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yjiiigan acted, in the capacity before}| 
mentioned, from the 14th of July untill! 
yo 18th of August; that the directors 
wice a week ; and, though they had 
not formally been apprised of this ap- 
Tal , yet, in passing through the 
hank, they taust have e observed him act 
as second seller. The power of 
the cashier, in relation to the substitu- 
gia clerk for another, or of ma- 

i any change among them which he, 
lees expedient, neither depends upon, 
ris regelated by any by-law of the 
stitution, bat is grounded on usage. 


met 





' 


banks $99,369 54, and in bank ‘notes 
and specie, 479,550 03, S16 34 of 
which was in specie. This was the 
whole amount received by him that day. 
The sum first mentioned, went intothe 
hands of the first teller; and the sum 
last mentioned, exclusive of the specie, 

ought to have bese deposited by him in 
the trunk in the outer vault: but it was 


jnot, though there was a p art of this sum 


afterwards found in the bank of which 
the witness of himself, had no knowledge. 


The bill of $500, on the Farmer’s and 
Mechanic’s bank of P hiladelphia, set 





fhe cashier ts appointed by the board, 
wdso are clerks who are designed as 
sich permanently ; but, in case of sick- 
jess or other casuality, when a change 
becomes necessary, this is the business 
ofthe cashier who has the entire super- 
jtendence and direction of all the in- 
teraal concerns of the bank. 

The witness had been cashier since 
the month of August 1820. Samuel St. 
lohn was the second teller until on or 
pat the lith of July 1821, when the 

‘eof his health was such th: it he re- 
Seasick the situation and left the city, 
when the witness requested Milligan to 
take his place, which he undertook. 

ier bauk hours, the money is depo- 


Afi 
cited in the vaults of the bank and lock- 
elup. There are two vaults, an outer 
aud inner one. ‘The outer vault has 
‘two doors with one lock to each, one 
of the keys to which is kept by the cash- 
er, and the other by the second teller ; 
ml the key to the lock of the inner 
vault is kept by the first teller. 

On Monday morning the 20th of Au-j| 
“ist,a short time before ten, the witness|| 
went to the bank, and Milligan was not 
there. He was sent for at that hour 
‘ud could not be found, when the outer 

ult was forced open. ‘The money 

which he received on the 18th of Au- 
3st, ought to have been deposited in a 
funk in the outer vault ; but, en look- 
“ig in the trunk, the money was not 
und. Ie received on that day, ac- 
‘ording to entries in a book in his 
hind Writing, exhibited by the witness, 
“bank notes and checks, in exchange 

m the seyerol banks of this city, 


forth in the indictment, was here produ- 
iced on the part of the prosecution ; and 
ithe witness testified that he distinctly re- 
lcollected that on the 18th of August, 
that note was received by Milligan in the 
bank : that the bank had not been in the 
habit of receiving notes of that descrip- 
tion; but a customer brought it, and 
Milligan asked the witness whether he 
‘should receive it; and the witness gave 
him permission. 
| On his cross-examination, the witness 
further testified, that the capital of the 
bank is $500,000; that on the 18th 
of August, perhaps it might have issued 
$300,000: that he does not wish to be 
understood as saying, in his direct exami- 
nation, that $79,550 03 was taken out 
of the bank by Milligan, because it was 
not deposited in the trunk in the outer 
vault: that Samuel St. John was the sec- 
ond teller before Milligan was employed 
as such ; the salary of the former being 
S00 a year , and that of the latter $600, 
which was not augmented after he took 
ithe place of St. John; and for some 
time before St. John relinquished his 
business, Milligan was in the habit of 
supplying his place when absent. That 
there was a bond taken from Milligan 
with two sureties, for the faithful per- 
formance of his duties: that, according 
to a calculation “yo by the witness, be- 
tween the sum of 23 and 24 thonsand 
dollars was taken from the bank on the 

Sth of August; and since that time, 
about 19,000 dollars have been retura- 
ed, so that the actual loss now is between 
3 and 4,000 dollars. 

William Johnson, on being sworn on 











24165 in checks drawn on other 





behalf of the prosecution, testilied that 
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his place of residence is at Cascades in| 
L. Canada: that he knows Milligan, hav- 
ing becameacquainted with him under the! 
following circumstances. T'wo men, na- 
med Thatcher and Mc Gregor, of that 
part of the country, were in pursuit of) 
two persons of whom they gave the wit- 
ness a description, on the night of the 
28th of August, at a place called the Vil- 
lage of the cedars. The witness went in, 
pursuit ; and at about nine o’clock, the. 
next morning, he came up with Milligan 
ata place called Veaudreau, about twelve 
er thirteen miles north from the village 
of the Cedars. He was ina canoe partly 
drawn up on the shore of the River Ot-, 
tewa or Grand River, smoking a pipe,| 
with a Canadian. When the witness first 
eame up, he called to Milligan and told 
him he had something to say to him ; and, 


but, ina short time, he took out a brace, 


of pistols, grasped the witness by the 


hand, burst into tears, and, delivering up, 


ef the bank. He then delivered the wit-' 
ness a pocket book containing 111 dol-| 
Jars which the witness returned him,| 
telling him that there was not ail that he’ 


rest was. He answered that his friend! 
had it, and denied having any more.! 
The witness took him to a ferry, about; 
four miles off, and then sent for Horace 
Dickenson, who had also been in pur- 
suit of the prisoners and had Welchman 
in custody. When Dickenson came up, 
they took Milligan into a private room, 
and were proceeding to search him, 
when he unbuttoned his coat and took 
out from under his linen, a belt or hand- 
kerchief, tied round his waist, contain- 
ing a package of bills to the amount of 
nine thousand dollars. This sum the 
witness, afterwards, counted alone. When 
the prisoners were brought together, 
Welchman said that he had given the 
residue of the money to one Williams, 
a livery stable keeper in Montreal, who 
conveyed them from that place and aided 
them in their flight from one part of that 
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had charge was kept ; that he supposed 
on approaching, told him thai he believed |there was about $19,000 ; and thathe 
from description, that he was the per-'!then put his hand into a drawer, and 
son who robbed the Phenix bank. Mil-' took out suilicient, as he thought, to 
ligan at first, denied that he was the man; |make up the whole sum, being 4 or 
'$5,000. 
that Welchman and himself bed paried 
‘from each other on the 2uth ; that while 
the weapons, acknowledged that he was'| Williams was conveying them from Mon- 
the man who had taken the money out! |treal ina wagon, Vhatcher and Mont- 
‘gomery(one of our police officers) were 
‘in pursuit of them, and being about to o- 
ivertake them, he, Milligan, jumped out 
‘of the wagon and ran into the woods. 
had taken, and asking him where the||Uhatcher pursued him ; but, his pursut 








country to another ; and that he took it, 















(as he said) to keep, lest it should jp 
found on Welchman in case of his 
nension. Welchman further sii that 
he went with Williams into the Woods 
ind that Williams hid the money at the 
foot of a poplar tree which he, Welch. 
man, scored with his knife, 

‘The witness further testified, that he 
went with Welchman and the others jp. 
to the woods in search of the mouey: 
that there were two parcels of it found 
by direction of Welchman ; but the wit 
ness was not present, at the finding, 
though within afew rods, 7 

Milligan further acknowledged to the 
wituess that his intention was to tike 
$25,000 trom the bank ; that when be 
took the first parcel, he took it frog 
the place where the money of which lie 







appre. 














































He further told the witness 


5 


proving ineflectual, he returned aud 
Welchman, being unknown, was suilered 
to proceed. According to Welchman’sac- 
count, to the witness, confirmed in palt 
by Milligan, he, Welchman, then pro- 
ceeded with Williams to within eighteen 
miles of Montreal, and then left him to 
find the money or his friend ; for whve 
onthe way from Montreal, he had deliv- 
ered the money to Williams, as belore 
stated. Welchman found his friend «@ 
tavern at Cascades, about half a mile 
from the residence of the witness, °° 
the morning of the 28th, at two o'clocs: 
They remained there until half an hour 
after sunrise, when they went nn 
up the road, about four or five miles,an’ 
then turned down, and Welchman “* 
employed in searching for the mont), 
about two hours, but did not find tt 
While he was searching in the woods, 
Milligan, who had followed on, sat down 
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ay the side of the road. Not being able! 
“ jl the money, Welchman left Mili 
- and was proceeding back to Montre-| 
get Williams to help search for the| 
yey; and while on his way, he} 
.taken by Dickinsen as before rela- 
,|, Nathaniel Jones made a memoran- 

of the money found. 

rye vill of $500 on the Farmer’s and 
vochauck’s Bank of Philadelphia, iden-| 
» id by Delafield, was here shown to’ 

-witaess, when he testified that it was 
i, be package tied round the waist of 
‘ im when he was about being 

‘hed. 

“The > cross-examination of this witness 

wis el by Price: and the mate-|! 


r ' 
ral 
d 


s 
= 
@: 


A. About $9008. 

Q. When was this money counted ? 
A. On the evening of the 30th of Au- 
gust. 

To other inquiries, the witness an- 
swered as follows : 

The money was counted by four of 
us; and this bill of $500 fell to the lot 
I counted. When I first began to count, 
[ took from my pocket $225 and put it 
with the other money. 1 counted out 
in the whole 7,5(0 ; and after I had done 
counting, I gave the whole to Nathaniel 
Jones. 

The witness further testified that he 
was informed by letter from Gates, of 
Montreal, that the bank wanted Jones, 
Dickinson and himself to come to this 








ral parts follow. ‘The witness stated 
gat he carried on the flour business at} 

(.scades, where he has resided Carty | 
ic years. On the evening of the 27th), 

i August, he first heard, from Mc Gre- 
er and Thatcher, that the bank was'!| 
roved : that he had not before the time 
tie prisoners were arrested, seen a pa- 
per or advertisement offering a reward 
of $2,000 for their apprehension. Those 


city as witnesses. That, understanding 
that Thatcher claimed the reward, the 
witness then went to Gates and told him 


‘that if Thatcher made the claim, he 


should; though he, otherwise, should 
have had no such intention. 

Leonard Baker, sworn testified that he 
knows Hugh Welchman, one of the pris- 
oners, having become acquainted with 





wen, engaged in the pursuit, were em- 
ployed by Mr. Gates of Montreal; and 
the witness undertook to assist in their 
apprehension, voluntarily, and from a 
ene of public duty. They offered 
him money, to assist them, which he de- 
tlned receiving ; and he acted in that 
business with disinterested motives sole- 
ly, and not from any expectation of re- 
ward. He never has claimed, nor does 
he expect the reward; not thinking 
from the terms of the advertisement, that 
he has aright to make the claim ; for, 
‘twas one of the conditions upon which 
he payment of the reward depended, 
‘iit Milligan should be brought to this 
city, 
& (by Price.) did, or did not, Milli- 
“42, When you apprehended him, deliver 
you $250? 
‘L He first gave mea pocket book 
Oulaining S111, which I handed him 
hick ; and, in about five minutes after- 
wat ° he delivered me $225 which | 
t and gave up when the money was 


“ler when | put it with the other 
hor ney, 


Q. How much money was in the pack- 


him under the following circumstances : 
‘On Friday the 17th of August last, 

WwW elchman, thena stranger to him, came 
and asked him if he knew the road te 
Montreal, and being answered in the af- 
firmative,{said that he expected he should 
want to go there, but was not certain. 
He inquired of the witness the price of 
a conveyance by carriage to that place, 
and was informed by him, that it would 
be $259. He called the next morning, 
at nine o’clock, and after some conversa- 
tion, he agreed to the price and was to 
let the witness know toa certainty, at 
five o'clock in the afternoon, whether 
he should want togo. At that hour, he 
called, and gave a definitive answer ; 
and he was to come at the stable of the 
witness, at eight in the evening, prepa- 
red to go, having in the course of their 
conversations told him that a friend ot 
his was to accompany him. At that hour 
he came, and went with James Kelton, a 
driver, in the carriage for baggage, and 
was gone about an hour, when the by re- 

turned with a trunk ; and, at about tern 
o’clock in the evening, Welchman, the 
driver and the witness started for Mon- 














age taken frog Milligan ? 


ltreal. it was a dark and rainy night. 











—— 


Sra ae 


EEO 


76 THE NEW-YORK 


n 


After the carriage had proceeded past the | while in Montreal, Horatio Gates, of tha 


nine mile stone, Welchman asked the dei- 
ver whether he hadseen a personstanding 
near the two pillars, and he said be had. 
Welchman then asked him to drive back ; 
and after he had driven back, about a 
mile, they discovered a man standing in 
the road who, when the door of the car- 
riage was opened, took his seat. He had 
nothing with him, when he entered, ex- 
cept an Umbrella. They changed hor- 
ses at Singsing, about thirty-six miles 
from this city, staid about thirty minutes, 
took a wagon at Poughkeepsie, and thus 
proceeding as rapidly on the road as 
they could, reached Albany on Monday 
morning at four o'clock. There the 
witness hired the line of stages, travel- 
led as before all night, and, at two 
o’clock on Wednesday morning, arrived 
at St. Johns in Canada, a distance of 
three hundred and eighty miles. From 
thence they proceeded to 

At Poughkeepsie the witness recei- 


ved $50, which was handed by Milli-|) 


gan into the hand of Welchman, who 
delivered it to the witness. 


in like manner, $20 were paid him, and]! 


the residue he received at St. Johns. 
The witness, according to the agreement, 
paid his own expenses and Milligan those 


of Welchman and himself. In Vermont.!|! 


Milligan complained that a flask belong- 
ing to Welchman had been broken in the 


trunk and stained his clothes ; and, some 


distance on this side of St Johns, Milli-! 


gan took a pair of pantaloons from the 
trunk and put them on. While on the 
way, Welchman said that the eyes of has 
creditors were upon him; but neither of 
the prisoners, at any time, called the 
other by name. 

James Kelton being sworn, testified to 
aothing material, except that when he 
conveyed Welchman from Baker’s sta- 


Montreal. 


At Albany, || 





ble, he drove near the corner of Canal 
and Hudson-street, where Welchman got 
aut, and ina short time brought the trunk 
evhich was carried on the journey ; and 
that be told the witness that there wasa 


sian who was to meet him at or near the,;| 


two pillars on the road. 


Thomas L. Ogden, a Counsellor at 


place, handed him a package (now here 
shown him, endorsed with the initial * 
ters of witness’ name) requesting hiro ty 
‘carry it carefully to New-York, as jt con- 
tained a large quantity of notes belong. 
‘ing to the Phenix bank. He put it inte 
ihis trunk; and, on arriving here, deliy. 
fered it to his brother Abraham Oxden, 

This Gentleman being sworn, testitied 
that he delivered the package to one o; 
the clerks or tellers in the Pheniy 
bank. 


Delafield, being again called, testified 
that he received the package from Johy 
L. Stagg, the first teller, who, on being 
sworn, testified that he received it from 
Abraham Ogden with the seal unbroker, 

Delatield stated that before the seal of 
the package was broken, he carried it 
ito Thomas L. Ogden, who put his ini- 
itials on the envelope. 

William B. Curtis being sworn, and 
ithe bill of $500 before mentioned being 





shown him, testified that having present: 
ed itto the Mechanic’s bank, onthe [th 
lof August last, and, (for some reason) 
they not receiving it, he carried it to 
ithe Phenix bank, and handed tt to Mil 
lean, who handed it to Delafield to as. 
jtain if it could be received, who gv 
permis-ion. 

The witness, from that time until th: 
has kept a memoranda stating the nee 
ber, date and letter of the bill ; and tie 
ibill, in every particular, COTres pons 
with the description in the memorei 
dum. , 


Nathaniel Jones, being sworn, tel: 
tified, that he is a merchant of the tm 
of Horatio Gates and Co. of Monit 
He received an account of the ror 
of the bank, from Jacob Hays, (=! 
Constable of this City) and took a ive! 
interest in the apprehension of the pris 


officer from Monireal to Quebec, 1 j"* 
suit of them. They were unsucce 
inthat route; and the witness retin: 


ness sect off for Veaudreau. 





oners and the recovery of the mic). 
. : mmane thd: 
and, for that purpose, accompanicu 


1 


of <i e 
on a Thursday ; and, understanding ( 
Dickinson had arrested Milligan, the "i 
TI , , ye 
neve ! 


- . . . ° ‘sa * . én Ta. 
wav of this city, being sworn testified, \found Thatcher, Johnson, Dickens *" 
ébat in the early part of September last,|'the prisoners. Dickenson delivered th 
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f tha 

here jy said) all the money which had then) 
tl let. been recovered. | 
io ty jill, and counting, estimated their a-| 
con. gount which was $16,072; and of these} 
long. pills, the witness then made a memoran-| 
t into fll Jam, now here produced, Milligan was} 
leliy- present ; but Welchman had gone toa 
en. yighbouring house tosleep. ‘The wit-) 
litied yess asked him Low much money he had 
ne of wken from the bank ; and he thereupon 
enix handed to the witness a memorandum in 

bis hand writing, now produced.* 
thed He said that he intended to take 
Joha 625,000 ; and that he took about $19,000, 
eing beinga part of his receipts for the day,)| 
rom according to the memorandum, and, to 
Ken, mike up the deficiency, he put his hand 
it of into a deawer, and took about $5,000. 
dit The witness here examined and iden-) 
- tied the bill of 3500, before mention-|| 
ed, and stated that it was in the package! 

and bauded him by Dickinson ; and that the! 
Ins pihage of bills, now here produced, | 
ee (being the same identified by the two| 
mn Ozlen’s) was sealed up by Gates, at! 
on) 


Montreal, on the 50th of August last. 

Welchman having told the witness that! 
he had given the driver, Williams, the 
money, to keep (as he said) for fear it 


should be found on him, the witness with}! 


others, went with them into the woods 
in search of the money. Welchman' 
aud Williams led the van, through the, 
woods, in aravine. ‘lhe witness could! 
hutkeep up with them ; and Welchman 
desired him to keep a little back from 
them : for he feared that Williams, 
otherwise, would not discover the 








“The slip or memorandum here aliuded to 
Wasa memorandum kept by Milligan of the mo- 
iy received, as it was drposited, from time to 
‘ine, during the moruing. He did not, however, 
persue his intended plau ; but at the close of the 
“ay, alter he had assorted the various notes ot 
lhe differeut banks, he took from the several lists 
of parcels of notes, such as might be most cou- 
Yehient: to him, amounting in all te $2°,934— 
Ihe toney lett, amounting to $55,616 3 cents. 


Cashiers evide 


" nee, as having beeu received by 


lligan in bank notes and specie. ‘The amouut 


32 ,934, of which $19,863 was recovered (rom 
Vf Prisoners in Canada; avd the actual loss of 
the bank is $4,071. 


vol. yi. 





Was found secreted in the bank. These two sums 
hake $79,550 3 cents. the amount stated in the! 


embezzled and carried off, therefore, is as above, 


77 


witness two packages of bills, being,(as'| place where the money was hidden. 


After searching some time, Welcliman 


They assorted the||brought the witness a handkerchief con- 


taining $3126; and he afterwards told 
the witness that he had given Williams 
a pocket book containing about guvd 
which he had also concealed in the 
woods, on the Isle of Pharos, about six 
miles distant, in the direction of Mon- 
treal. After breakfast, they went, with 
the witness, again into the woods, in 
search of the $600. The sum of $665 
was found in a handkerchief, by the wit- 
ness, in consequence of the directions of 
Welchman : and this, as well as the other 
sum was found by bis means; for he 
manifested good faith in the recovery of 
ithe money, in every particular ; whereas, 





(Williams tried to avoid the places wliere 
ut was concealed, and acted throughout 
jthe whole business knavishly. 

In his cross examination, the witness 
testified, that when he was in search of 
ithe money, in the woods, with Welch- 
man and Williams, they ran like foxes ; 
‘bat he does not think that the former 
‘could have escaped; for the adjacent 
‘country was thickly tuhabited, and the 
lailair was generally known. 


Both the prisoners told him that they 
livided the money between them, by 
bulk, in the dark, on their passage be- 
tween St. Johns and La Prairie, a place on 
ithe St. Lawrence directly opposite to 


‘ 


| 


‘ 
} 


\! Montreal. 


| Jlorace Dickinson, being sworn, tes- 
tified, that he firat heard of the robbery 
lat Montreal, his residence ; and he was 
Jengayed in the pursuit of the prisoners, 
jjand in the search for the money. He 
irst saw Milligan at Veaudreau, with 
Johnson whose testimony, relating to 
‘facts within the kuowledge of the wit- 
juess, is correct. Understanding that 
'|\Welchman had gone to Montreal to find 
| Williams, the witness went after him, 
iland,on the 28th of August, found him 
‘lcpossing a branch of the Ottewa, twenty 
‘\four miles from Montreal, and arrested 
him, telling him that Milligan was arres- 
‘ed and that he was an accomplice. After 
resting Welchman, the witness told 
aim that if he would confess where the 
money was, the witness would use his 
endeavours that he should not be taken 
“'to New-York. 


| 
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°° . a a | 
his confessions, testified to by Johnson 


and Jones, ought to be excluded by the’ 
court. 





. a 
places where the money was found. This) > 


forms an independent fact, in support of 


the confession, which, for that reason, IS) 4+ the time when the money w 


good evidence. | 

Emmet: It is true, that where a fact 
is disclosed, in consequence of a confes-| 
sion extorted by fear, or the hope of fa- 
vour, the fact is good evidence. Here, 
the fact is, the finding of the money,| 


which the gentlemen must take uncon-| 
nected with the confession. 








Price, in support of the doctrine on) 


this point, referred to the case of| 
Williams (1. City Hall Recorder P. 149)! 
and to the case of Thorn, Livingston and) 
Tracy (ib. 4th Vol. p. 81.) 

The Wecorder, after stating the rule| 
relating to a confession made under the 
influence offear or from a hope of fa- 
vour, said, that the court was unanimous-| 
ly of opinion that the confession made, 
after this, by Welchman to Jones, or 
Johnson, an presence of Dickinson, ought! 
not to be relied on as evidence ; but that 
his confessions made to any one, when! 


Dickinson was absent, ought to be re-|| 


ceived. | 


The witness proceeded in his testi-| 
mony. When I first came up with Welch-| 
man and arrested him, | told him that, 
his friend Milligan, who had robbed the: 
bank, was taken, and had made a full con-! 
fession ; and that if he would tell where’ 
the money was, | would use my endeav-| 
ours that he s!:ould not be taken to New-| 
York. To this he said, that Millican! 
had acted very foolish in making a dis-| 
closure. [ took Welchman in my car-| 
riage, and preceeded with him where! 
Milligan was ; and, after some conversa-| 
tion between them, Milligan told him: 
that it was foolish for them to hold out : 
1 have, said he, confessed the whole. 
Welchman until this time, continued ob- 
étinate, saying to his companion,‘ We 
Bhall be left destitute in a country of! 
etrangers.”’ At length, he concluded to| 
show where the money was, and stated! 


~ 





Emmet: Any confession made by|jthat it had been concealed by Wijj; 
Welchman, after this, is not to be re-||! went with them to search for jt. 
ceived in evidence; and I contend that! from under a log which Williams + 
up, | took out about $7000, 





ans, 
and, 


Olled 


Jones being again called, testified that 


it was on the 30th of August that Wel- 
Maxwell. Welchman pointed out the||,, . esc 


an made the confession to him When 
ickinson was not present. 
Price (to the witness) Q. Did Johnson, 
a5 Count- 
ed, inform you that Milligan, on his ar,. 
rest, had delivered him $225? 

1, He did not: nor was it until a few 
days ago, that I knew the fact. 


(Jones the Counsel) Q : How long have 
you known Johnson ? 

A. Ten years. I neither have heard, 
nor do I know any thing against his cha. 
racter. It is good in the country where 
me resides, 


| Price. Q: Did not Johnson count the 


parcel of $500 bills. 

4. He did—t think he counted two 
parcels. 

Johnson again called : I counted three 
or four different parcels. 

Price. Q: Now did you not, at Veau- 
idreau, toll Milligan that you would en- 





gage a lawyer for him at Montreal! 


Al. LT told him that [ knew a lawyer 
there, with whom my son studied, and 
ithat |} could recommend bim. 

Q. Did you not take a letter from 
Tilligan to this lawyer, containing asum 
lof money as an engaging fee ? 

ALT took a letter from Milligan to the 
lawyer whose name is Sullivan. } 
| @. What did you do with that letter: 
| 1. L returned it to Milligan when he 
harrived at Montreal. 
| Q Why did you not deliver it to Sul 
ligan ? 

J. Because Milligan told me not 0 
deliver it until further directions 1rom 
him - and when he arrived at Montrea 
il delivered him the letter telling him he 
had better do his own bnsiness. 

Delafield being again called, ste: 
that he had compared the notes, ! 
parcel sent from Montreal, by Ogce 





iel Jones, and they corresponded. 
Here the prosecution rested. a 
Delafield, being again called, 09 ihe 

part of the prisoners, testified that there 












° _ er 1 afi- 
with the memorandum taken by \athal 
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iad been a proceeding, by attachment, 
if instituted against the property of Milli- 
BB en, after his flight; and that, perhaps, 

| twelve or $1500 might be realized. 
. Delafield further stated, in answer to 
ie he inquiries of the counsel for the 
| isoners, that the particular duty of the 
- jist teller is to pay all checks present- 
<, el; that of the second teller is to re- 
gece all, sums deposited, and all notes 
aidrafts. The first teller has the prin- 
bl ipal noneys of the bank to pay out. It 
isthe duty of every clerk in the Phenix 
hank to obey the orders of the cashier, 
ve who places this or that clerk to this or 
that particular duty. The directors meet 
rd, tajout ten; and they leave the bank 
ia- by the same way they come in; and 
o bere is no doubt they would all know of 















iy change in the department of clerks. 
samuel St. John junior, sworn on be- 
alf of the prisoners. 

Price. Q: When did you enter the 
Phenix bank ? 

din November 1815. 

Q: Was Milligan there ? 

1, He was there as a clerk. 

Q: From whom did you receive the 
pppuintment of second teller ? 


the 


ve 

- J. Mr. Green, then the cashier, told 
ethat | could be made second teller if 

a leased; and that is the only thing I 

we wow of the appointment. 

Y: Have you had any pecuniary deal- 
the os with Milligan ? 

dl have. After Green left the bank, 
or! lent Milligan, at different times, about 
he 1—sometimes $100 at a time. 

‘t. Have you ever seen a private book 
Sul D his ? 

!, [have not. 
to : Did he not perform your duties, 
a second teller, at your request, when 
ae Mout to be absent ? 
she 1. He did. When I was obliged to 

“We the bank, from indisposition, or 
sted ‘tthe purpose of going into the coun- 
the ‘t; he was in the habit of supplying 
Jon, 'Y place with the assent of Mr. Green 
val itst, and, after he left the bank,of Mr. 

elatield, 

. ‘ Did you ever agree to compen- 
the ate him, 
ere ee He too. my place under an idea 


a 


10 


| 
| 
| 


| 
| 
| 


appears to me that I was to pay him my 
salary for the time being. 

Q: Have you ever paid him for this 
service ? 

4. 1 have. I think I have paid him 
about $50 on that account. 

Q. When was the first engagement of 
this kind made with him ? 

4. Four or five years ago, and by the 
suggestion of Mr. Green. Mr. Cossart has 
sometimes taken my place, when absent, 
and | made the same engagement with 
him. My practice was, when about to 
ibe absent, to apply to one of the ofli- 
‘cers of the bank, for his approbation as 
‘to him who was to supply my place. 

Q. Was you at the bank on the 18th. 
f August last ? 

2. 1 was not. I relinquished business 
there, by reason of indisposition, on the 
16th. of July last. 

Q: Where was you on that day ? 

1. In Connecticut. I went there soon 
after I left the bank, and have not re- 





‘turned till lately. 
| 


Examined by the Counsel for the pros- 
feculion : 

Q: Did you have any thing to do with 
his appointment as second teller ? 

4. When | left the bank, I made no 
arrangement with him, and was not pres- 
ent at his appointment. 





Here a bond was produced to the 
iwitness, dated on the 2d of March 1821, 
‘executed by Milligan and John Greacen 
and Benjamin Mc Cready, as his sure- 
‘ties, to the President and Directors of 
ithe Phenix bank, in the penal sum of 
'$400(, conditioned for the faithful per- 
‘formance of his duty as book-keeper in 
‘the bank, and such other duties as he 
‘may be appointed to perforin or under- 
take in the said bank. 

The witness testified that he was a 
subscribing witness to the bond; and it 
was then read in evidence. 

Eden H Hill, being sworn, testified, 
that onthe 18th of August, he was a 
clerk to Milligan in his dry good store, 
and that on Monday morning, several of 
the bank directors came 


there and 
brought Shaw, a deputy sheriff, and at- 
tached, and took away, all the goods 
books and other papers. 





ut 


'@ Was to be compensated, and it 


{ 








This testimony was produced, by the 
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counsel for the prisoners, as they avow- 
ed, to show that the books were presu- 
med to be in the custody of the bank, 
and, therefore, that the prosecution, on 
demand and notice, was bound to pro-| 
duce them. 


Hoffman argued, that before proceed- 
ing further, the opposite counsel were 
bound to produce the attachment. And, 
after further discussion, the Recorder 
said that the books were presumed to be 
in possession of the Sheriff. 

George B Raymond, being sworn, tes- 
tified, that he went with asearch war- 
raut to the store of Milligan, and while} 
there, Shaw came with the attachment.. 

The defence being rested, Delatield! 
was called again, who testified that he; 
did not know that the bank had any of! 
Milligan’s books. 

Jones, the counsel, here called suc- 
cessively on several witnesses to prove 
the hand writing of Welchman to a let- 
ter, intended to be read in evidence ; 
but none called swore to the hand wri- 
ting. 





had proceeded to address the 
ferred to the following authorities : Tig 


\jof larceny. (2 East’s Crown Law, p. 567 








Jones, before the opposite COUNse 





jury, ref 







case of Chipchase, tried at the Old Bai) 
in 1795, in which it was held, that wher 
a clerk, who had the general Manage 
ment of his master’s cash concerns pa 
the authority to get his bills discounteg 
as occasion required, discounted a }i] 
which had before been received into hj 
master’s possession, for the Purpose a 
appeared of absconding with the mone 
which he accordingly did, he was guilt 
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Bazely’s case, (ib. p. 571,) showing, i 
effect, that where a bank note came 
originally into the hands of a clerk tt 
certain English Bankers, and, before h 
had deposited it in a till of a drawer, be 
longing to them, he embezzled it; thi 
was held no larceny ; but it would bay 
been, had he taken it after placing iti 
the till, for, by placing it there, the pos 
session would have been vested inhi 
masters. 




















The counsel stated that he referre 





James Boggs, the President of the 
bank, on being sworn on behalf of the 
prosecution, testified, that the Cashier 
is invested with general discretionary 
powers to mike any change he may deem 
necessary among the clerks, and that in 
this business, the board never interferes. 
This appointment was known to the wit- 
ness, and must have been known by all 
the directors. 

Q: (By Emmet)fs this general author- 
ity of the Cashier, of which you speak, 
delegated to him by virtue of any by- 
law of the board ? 

A. It is not. tn this case, Mr. St John 
being sick, it was the subject of conver- 
sation among the directors. 

Q: Was there a vote of the board ta- 
ken on the appointment of Milligan ? 

A. ‘There was not. This is consider- 
ed as an incident to the office of Cashier. 

Q: Was the conversation among the 
Directors, concerning the appointment 
of Milligan, in the place of St. John ? 

A. Not particularly ; but rather as to 
the propriety of making a change in 
that department. 

Here the evidence on both sides clo- 























ito those authorities to support this po 
sition : that in this case, Milligan wa 
iguilty of larceny under the comnts of th 
indictment framed under the general act 
‘rendering it a felony to steal bonds, bil 
\or promissory notes. | 
He also referred to 1.Leach, p. 5.1) 
ip. 971, Bac. Ab. tit. statute, to shot 
that though penal statutes must be co 
lstrued strictly, yet they must be so co" 
strued as to answer the intention of th 
‘Legislature.—1 Chitty’s Crim. Law 
i170, to show that counts in an ind 
ment at Common Law and under !! 
‘statute may be united These were‘ 
lanthorities in support of the most im 
‘portant points which the counsel sta! 


Maxwell referred to the 2d. Cranc 
Reports, p. 52, to show that a law cv 
tains the best exposition of itself ; and . 
‘read the case of Fisher vs. bles 
lib. p. 386, showing, that where great if 
‘convenience will result from the 
struction of a statute, according . 
literal import, that construction ou 
to be avoided, if, from the whole ! 
view,it may be done consistently. , 

The case was summed up by Mes 


























ged. 


‘Price and Emmet, on behalf of the prs 
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ers, and by Messrs, Maxwell and Hoff-|{session any money, goods, bonds, bills, 
nan on behalf of the prosecution. Mr.|| for, or in the name, or on the account of his 
Price began atabout eleven in the morn-||:naster or masters &c. and shall fraudu- 
ig, and was followed in saccession by |/ently embezzle, secrete, or make away 
ihe other counsel in the order in which | with the same, or any part thereof; ev- 
heir names stand ; and, at about eight |ery such offender shall be deemed to 
pelock in the evening, the Recorder fin- |have feloniously stolen the same.” &c. 
shed his charge to the jury. The dis-!|(2. East’s Crown Law, p- 574.) Here 
syssion consisted principally in questions jihe meaning is obvious. The taking and 
of law. A brief outline of the arga-'|reception of the money, for or on account 
ments follows. of the master, must be by virtue of such 

{i was insisted, by the counsel for the. employment ; and after it is thus receiv- 
prisoners, that the act of 1819, upon|jed, to embezzle it, fraudulently, is de- 
which the principal counts in the indict-|/clared felonious ; but, in our act, any 
ment are founded, is absurd and nonsen-|iclerk, who shall, by virtue of such em- 
sicil. It declares ‘that if any oflicer,'|ployment, take, secrete, embezzle, or 
qvent, clerk, or servant, or any person'!make way with such money Xc. is decla- 
employed in the capacity of an officer,'jred to be guilty of felony. This is man- 
clerk or servant to any bank, shall, by jifest absurdity ; and such will ever be 
virtue of such employment, take, secrete,!\the result of a disregard to the experi- 
enerzle or make way with any money” |jence of past ages. The counts in 
ke. he shall be guilty of felony. Accor-||this indictment, purporting to have been 
diag to the plain import of the words, if) framed under our act, are, in truth, fra- 
any oflicer of a bank, in the course of, med under the English statute ; for in- 
business, takes any bank bill, he is guilty, stead of pursuing the language of our 
of telony ; and this would destroy all' act, take, secrete, embezzle, or make 
banking operations. way with, it will be observed that the 

This construction too, is aided by the! |PTisoners are charged with feloniously 
preceding words, “ by virtue of such ap-| taking, secreting and embezzling. The 
pointment.” For if, (as will be conten- (English precedents are followed ; but 
led on behalf’ of the prosecution) the ithey cannot be rendered applicable to 
‘aking, secreting and embezzling, men- jour act. d he indictment is, therefore, 

defective in not pursuing the statute. 





=? 


ioned in the act is to be understood as 


fravdulent taking, the words “by vit-|| If this view of our act be correct, the 
ie of * would be inconststent with those) irisoners cannot be convicted ; for, they 
which follow ; for, it cannot be said that |cannot be punished at common law, be- 
clerk, who should fraudulently take| cause before the passing of the act of 
‘he money of the bank, would do this) Geo. 3d. before referred to, embezzle- 
yrirtue of his appointment, which 'S\!ment by clerks and servants was but 
“tamount to an innocent taking, in)| mere breach of trust, which was not 
‘he course of the business of the bank.||-oenizable at common law. And for the 

The counsel referred to the English same reason, before the passing of the 
statute, (39 Geo. 3S. c. 83) against em-|lact of 1819, (even had it been in con- 
bezzlement by clerks and servants,||formity with the English statute) em- 
which was no doubt intended, by the |bezzlement was no criminal oflence. We 
iramer of our act, as its foundation. have, in the preamble of the act itself, 

The recital in the English act, is nearly} a legislative declaration of what the com- 
the same as in ours; but the enacting|/mon law was, ‘* Whereas doubts have 
Clause is essentially different. It de-| been entertained’* &c.—That embezzle- 
clares, that ‘* if any servant or clerk, or|\ment is not a felony at common law, is a 
aay person employed for the purpose || position supported by the current ot 
in the capacity of a servant or clerk, to English authorities. A leading ove ts 
any person &c. or to any body corporate that of Waite, decided in 1743, reported 
or politick, shall by virtue of such em-||in 2d Easts Crown law, p. 570, and, at 
ployment, receive or take into his pos-|/large in the Lawyer's Mag:zine. In that 
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case, the prisoner was indicted for steal- 
ing six East India bonds, against the form 
of the act. The bonds, with others, 


were paid into the bank by the order of 
Chancery, according to the directions of, 


stat. 12 Geo. 2. c. 32. The prisoner, a 
cashier in the bank, employed in trans- 


acting this business, had received the; 


bonds and receipted them for the bank, 
whose practise it was, whenever any 
securities from chancery were deposit- 
ed there, to lock them up in a cellar. 
Waite, before they were put there, and 
when he first received them, put them 
into his own desk, sold them and put 
the money into his own pocket. This 
was held to be no felony at common law, 
but a mere breach of trust ; for, he el- 
ways had possession, and the bank had 
no other possession but what was his 
possession. He was acquitted. This case 
is in point. Milligan, as appears from the 


testimony of Delafield, had a trunk, be-| 


longing to the bank, in the outer vault, 
where he had been in the habit of de- 
positing the money of which he had 
charge. There is no evidence that the 
money which he took ever was deposi- 


ted in any place in the bank, so as to}! 


vest the possession in the President and 
Directors. Whatever possession they 
had was through him; and, therefore, 
the taking was not felonious. He came 
into possession lawfully ; and his ofience 
was a mere breach of trust. 


But, according to the statute, it is ne- 
cessary that the officer, agent, clerk or 
servant should be employed in that ca- 
pacity ; and, in most of the counts of this 
indictment, it is averred that Milligan 
was so employed by the President and 
Directors of the’ Phenix bank. This 
averment is essential; and it is incum- 
bent on the part of the prosecution, to 
support it by proof. This has not been 
done ; for, it appears from the concur- 
rent testimony of Delafield and Boggs, 
that no corporate act placed Milligan in 
the capacity in which he acted. The 
appointment was considered as an inci- 
dent tothe duty of the Cashier; and 
though the propriety of a change in that 
department was a subject of conversa- 
tion among the directors, yet the substi- 


tution of Milligan in place of St. John, | 
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did not enter into their conside 
They saw him performing the ¢ 
second teller, it is said, and, the 
must have assented to his appointment: 
but this tacit assent of a corporation ne. 
ver will do: they cannot even snes 
except in writing. The fact is, that thj 
employment was derived from St. John, 
and was continued until the 18th, of hei 
gust. It was, originally, a matter of con. 
vention between them ; for had there 
been an appointment, the salary of Mj. 
ligan would have been augmented. But 
it appears that he remained under the 
same salary which was allowed him 
when he acted in the capacity of book. 
keeper. The corporation ought to have 
passed by-laws by which the respective 
duties of their officers should be pre. 
scribed ; and the counsel averred th: 
nine tenths of the frauds committed oy 
the banks would be found to result from 
carelessness and a want of precaution, 


Tatioy, 
uty of 
refore, 
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As to Welchman, he ought not to be 
convicted because there is no proof that 
ihe aided, abetted and assisted Milligan 
lin taking the money from the bank. I»- 
deed, this is not pretended. All he did 
/here, was to assist his friend in his flight: 
and the acts on his part, done in this c- 
ty, are as consistent with his innocence 
las his guilt. It is true that it is stated 
a 
ithat he confessed that the money was di- 
vided between them, in bulk, between 
‘St John’s and La Prairie; but this con- 
fession, as well as all others made by 
him, ought to be Jaid entirely out 
woe ; for, they were made uncer 
the influence of a hope of favour det!- 
lved from Dickinson. But even if the 
confession is entitled to any weight, he 
is not responsible for the possessio! 0 
‘any of this money in Canada, or else: 
where out of the jurisdiction of this 
court. 


The counsel on behalf of the pros 
cution argued, that in construing the ar’ 
of 1819, the whole sheuld be taken! 
connexion. ‘The object is to be gather: 
ed from the title and preamble. Phe 
enacting clause under consideratio, 
when taken in connexion with the other 
parts, involves no absurdity, and eieseil 
mensurate to every capacity. The mea 
ing is that banks are obliged to tu" 
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wirclerks, with moneys &c. that doubts//not only aided, abetted and assisted, but 
entertained whether the em-|ithat he prompted and seduced the other 
element of the money, by suchj||to the commission of the crime. He 
jerks, amounts, in law, to felony : that}|went to Baker for a carriage on Friday— 
is expedient that such offences (ie em-||called again ; and, finally, was to let him 
galements) should be punished— know to a certainty by five o'clock on 
horefore, be it enacted, that if any clerk Saturday afternoon, (after he knew the 
hall, by virtue of such employment,||business of the bank would be closed for 
ke, secrete, or embezzle such money,||the day) whether he should want to go 
eshall be guilty of felony &c. to Canada. Both their clothes were put 
The words, by virtue of, here, as in|jinto the same trunk ; and, finally, the 
ymmon parlance, mean, in consequence}|Money was divided between them in 
iby means of—by reason of ; and the Canada, anda considerable part was tra- 
ond take evidently means a felonious) ced to the possesion of Welchman. This 
ting; for, it is to be taken in con-||!$ sufficient evidence of a concert be- 
ction with the other parts : and if so,||tween them and a participation in guilt. 


never can be construed to meana law-|| The Recorder, in his charge to the 
il taking. This would destroy the}|jury, after briefly stating the substance 
hole scope and intent of the act. Butjlof the indictment, proposed to inquire 
hether this is so or not, it is time to||whether the prisoners could be convict- 
jscuss when any clerk of a bank shall/led under the counts charging them witha 
ye indicted for a mere taking and not! larceny atcommon law. He laid it down 
bran embezzlement. That is the gist of\|as the unanimous opinion of the court, 
lecharge here ; and this term is suf-|that the indictment, at common law, was 
bciently explicit. The counsel, to thisiinot supported by the proof ; and that 
nint,read and commented on the author-|junder_ the common law counts, they 
ies produced for the consideration of}jcould not be legally convicted. He 
le opposite counsel. therefore advised the jury to acquit them 
But according to the facts, and theljon the counts of the indictment at com- 
w applicable thereto, Milligan is guilty||mon law. 


ilarceny at common law. According Are they cuilty uader the act of 1819? 
othe testimony of the wilnesses from The jury Lee - richt to judge both the 
mada, he confessed that his intention) jaw and the fact ; and, in expounding 
sto take $25,000: that he took oli}, act, they are to apply the plain prin- 
is receipts for the day, about $19,000 ;, ciples of common sense. By doing this, 
" to make Bos 4 the amount contempla- there can be no difficulty in arriving at 
cl, he put his hand into a drawer and a just conclusion. 
vk about $5,000. Now, though the] “yTe then proposed to consider wheth- 
session of the $19,000, was not ves-\lo, the objections to the act were well 
evin his employers, and he came into||;,1.., or not. After reading it, he in- 
“session of that money lawfully, yet, quired, suppose we were to ask a man 
“tespects the other sum, the posses-|| ,¢ plain common sense what was the 
onwas vested in the bank, and, the) ,oanine of the act. He would apply 
‘sing on his part, according to the ca-||1), plain rules governing the interpre- 
stead, was felonious at common law.||tation of statutes. “There are three 
Dat it is said, that Milligan was not points to be considered in the construc- 
ployed by the President and Direc-| tion of all remedial statutes; the old 
ts. [tis suflicient, on this point, to law, the mischief, and the remedy : 
‘iv, that he was acting, in the capacity ithat is, how the common law stood at 
ta second teller, with their knowledge |the making of the act ; what the mischief 
idassent; and it does not lay in his jwas for which the common law did not 
Mouth to say that he was not employed.)iprovide ; and what remedy the” legista- 
lis is contradicted by his own acts. |iture ‘hath provided to cure this mis- 
As to Welchman, there is reason to//chief.”” (1 Black. Com. 87.) a 
‘lieve, from the circumstances, that he!! Taking these rules for our guide, in 
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expounding the act uncer consideration.jjdent and Directors. Mr. Delaticld staigg 
it is perfectly obvious what the legisla-|/that he has the management of the ee 









ture meant. As the old law stood, doubts|jnal affairs of the bank; and th, it any 


were entertained whether embezzle-|change, in the clerk departmen 
ment by clerks and servants was punish-, incident of his duties ; and, in this tat 
able : the mischief was, that embezzle- |of his testimony, he is contirmed by | 
ment of the money from banks might be |Boggs. [It must be conceded, th) | 
practised by clerks and servants ; and civil action against the bank. for 
the remedy, provided in the act by the done by one perinitied to act in the jy} 
legislature, was, that such embezzle-jjas a clerk, the Directors could nor y, 
ment should be punished as a felony. themselves of the objection that be x, 
There are two principal questions ari- ihot appointed to act in that cavarity 
sing under the counts in the indictment)! Nor does it lay in the mouth of hin wh 
founded on this act. 1. Whether the|,accepts the trust. In the bond he hia 
prisoners are properly charged under! himself to the faithful perforsance 014) 
the act, and, 2d. whether, according to duties. Inthe Opinion of the court, the 
the facts, they are guilty under those}jevidence in the case is safflicient to sin 
counts. It is urged by the prisoners that Milligan was employed as a clerk 
counsel, that the indictment is defective,|/or servaut, in the bank, within the new 
because it does not strictly pursue theljing of the act. 
words of the act in this particular, that | ‘This objection being disposed of, th 
the words in the act are—shall take,}jonly remaining inquiry, as to Milly 
secrete, embezzle or make way with ;|\is, whether, according to the fits in 
whereas Milligan is charged with having||the case, he is guilty of a felony unte 
feloniously taken, secreted, embezzled,|\the act. The Recorder here detaile 
and made way with &c. But in the first}|the most prominent facts, and instructed 
section of our act to prevent forgery|the jury that if they believed them 
and counterteiting, the words are, “ that) they operated very strongly agaivst lid 
if any person shall falsely make, alter|jand he ought to be convicted. Tiel 
forge or counterfeit, or cause or pro-|\fence was enormous : it was a brea 
cure to be falsely made, altered, forged] of trust, so dangerous in its nature, tle 
er counterfeited &c ; and yet, in every it had been marked by the legislature a 
indictment framed under the act, the|ja crime, demanding exemplary puwe 
prisoner is charged with having falsely} ment. 
made, forged, and counterteited ; thel! The Recorder then passed to the ca 
word and being necessarily placed in the; of Welchman and noticed the prowiet 
indictment wherever or occurs in the}|/facts against bim, and finally charged 
act. And no objection has ever been||jury, that if they shoald believe, 1101 
raised on account of a variance. The) the facts and circumstances in the ci? 
opinion of the court is, that the objec-| that there was a precoucert au au v! 
tien is not well taken. derstanding between the prisoners. | 
It is further insisted that Milligan’s||the object of depriving the bank of 
employment was not such in the bank ‘money, and that they co-operated ut! 
as to render him anienable under the! plan throughout, then Welchman ols 
act ; and this objection has two branch-|jto be found guilty. | 
es: 1. that he was not a clerk or agent|| In about fifteen minutes after the )" 
ef the bank, and 2nd. that he was not’ had retired, they returned with ave! 
employed by the President and Direc- | |dict, acquitting the prisoners 0 ib 
tors. In the opinion of the court, from) {counts in the indictment at common law 
the facts in the case, he was aclerk or|jand finding them guilty under 
agent of the bank : he was acting in thaijjcounts framed under the act of lel’. 
capacity, and had given a bond for the Whereupon, the counsel tor the pr 
faithful performance of his duty. The} oners expressed an intention of havi 
most material part of the objection is,||the questions of law discussed subanit 
phat he was not employed by the Presi-! Ito the Supreme court for decizi0l: # 
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_yed the court that the sentence of 


Sitesi, prisoners migat be suspended for 
In‘ pe that purpose. 
l any 


The motion was granted and sen- 
tence suspended, 


The facts in this case naturally sug- 
vest some remarks which are deemed 
welul Young men, placed in situations 
o( trust and responsibility, may hence 
learn the danger and folly of yielding 
temptation, and swerving from the 
path of rectitude. While hundreds, full 
competent as Milligan, were solicit- 
ing a humble employment, by which 
they might earn their bread, but unable 
t) do so for want of friends, perhaps, 
to, strangers in a strange land, pining 
inwantand poverty, he was placed in an 
ewiable situation, which required no- 
thing more than diligence and fidelity to 
ensure a competency. He had already 
commenced the business of a merchant, 
not probably by means of his salary. 
The members of a monied institution 
were his benefactors : they kindly fur- 
uished him with the means of living—of 
being respectable. Yet, with the base 
ingratitude of the viper in the fable, in 
uevil hour, he resolves to abuse the 
trast reposed in him and turn traitor. 
behold! the inception and consummation 
ofthe crime and its ultimate detection. 
What baseness ! What imprudence ! 
Wiat indecision and cowardice ! What 
same and ruin!—A man of common 
prudence would naturally say, (hun- 
dreds no doubt have said so) Give 
ne 320,000, and thirty six hours start, 
and | would defy all New-York, with 
Hays at the head, to get it; but the an- 
‘wer to this, on reflection, as naturally) 
occurs: the moment your mind can be 
brought to harbour the base design 
Which actuated this young man, tn the 
commission of this crime, Common pru- 
lence and precaution would forsake you. 
Your wnind, harassed with the conscious- 
hess of guilt, would become vascillating, 
Jour resolutions wavering ; and where- 
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ever you went, your imagination, distur- 
ded by phantoms of its own creation, 
would bring before your eyes a pursu- 
Nay ; your very looks would pro- 


¥ pris 


havin er, 


8% 


cesses of Canadian forests, abashed and 
confounded, you would not have the 
courage to face, in a hostile attitude, an 
unarmed man, speaking in the strong 
confidence of truth: you would cast 
your idle weapons at his feet; and in 
tears disclose your turpitude and seal 
your own condemnation. 


To banks, also, this case affords an- 
other memorable lesson exciting to vi- 
gilance and precaution. It is a hard 
saying, but a true one, that ‘*a man’s 
enemies are often those of his own 
household.”” Let banks employ such 
men, as have known the difliculty of get- 
ting money, and how easily it is lost— 
men who, from their experience in life, 
from their habits, and from their moral 
and religious principles, are so deeply 
rooted in their integrity, that it would 
be as difficult to assail them success- 
fully with temptation, or to cause them 
‘to deviate from the line of rectitude, as 
to draw the spheres from their orbits. 
Let, as much as possible, every chance 
or opportunity for fraud be removed. 
Over these, let a strict, scrupulous, su- 
perintending power be placed to watch 
every movement with the eyes of an 
Argus ; and let checks and balances be 
created among them. 





It is a fatal error for these monied in- 
stitutions to call to their aid young, in- 
experienced, perhaps, dissipated men, 
merely because they are the sons of 
rich men, or because they can find 
friends to sign a bond. No; security is 
a good thing ; but integrity is better. 

Lastly, let thieves aid vagabonds 
Hearn trom this case, that if they steal 
‘and carry their plunder beyond the lines, 
into Canada, they are not safe. ‘The con- 
trary idea has hitherto prevailed; and 
many persons, of this description, have 
igone into that province, from this coun- 
try and escaped punishment. But let 
them know that no civilized people in 
any quarter of the globe will aflord an 
asylum toa felon; for by the law of na- 
tions, he may be pursued and taken 
wherever he can be found. He is ** hostis 
humant generis,” an enemy to mankind ; 
land, by a comity established among na- 
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‘med with weapons of death, in the re-! 
° 1 


mite 
i), alk 


Vor 


- Vi. 





tions, every facility will be afforded by 
the citizens orsubjects of one country 
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to those of another, for apprehending a|| 


felon and bringing him to condign pun- 
ishment. On this principle, the police 
of this city was generously aided i 
their pursuit and apprehension of these 
prisoners ; and while on this subject, 1 
is but common justice to say, that too 
much praise cannot be bestowed on the 
sentlemen, in that province, who ren- 
dered their assistance and appeared ov 
this trial as witnesses. Their solicitude 
and attention, in accomplishing this ob- 
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as to his participation) and Norris y 








The trial occupied the attention of the 
court and jury all day. After the was 
ments of the respective counsel and the 
charge of the court, Henderson was AC 
yuitted (there being some doubt raised 
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convicted of petit larceny and sentences 
io the penitentiary three years. 

Tie case turned on this principle, re. 
sulting from the definition of robbery: 
that to cousutute this offence, it is ne. 
cessary that the property should be ta. 





















ject, deserve the gratitude of the com- 
munity ; while their gentlemanly de- 
portinent, as witnesses, inspired res- 
pect. May the Canadians ever find the 
citizens of this state, on a similar occa-| 
sion, ready and eager to reciprocate. 


HIGHWAY ROBBERY-—~PUTTING IN FEAR. 





‘ken from the person, by putting him ip 
fear, or under such circumstances of ac- 
tual violence, as would be calculated to 
excite fear ; and as the pocket book, in 
this case, was taken secretly from Guiles, 
unperceived by him, until after it was 
drawn from his pocket, it was held that 
it was merely a larceny from the person; 
and such was the charge of the Kecor. 




















JOHN NORRIS and JOHN HENDER.-| 


| 
| 
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SON’S Case. 


Maxwe vt Counsel for the prosecution, 
Davip Granam, Counsel for the prisoners. 


To constitute robbery, the money must be taken 
from the person, either by putting him in fear, 


or, under such circumstances of violence, as: 
reasonably to produce fear in the mind of a 
man; and secretly picking a pocket will not 


ainount to robbery. 


The prisoners were indicted for a 
highway robbery, committed on Charles! 


Cruiles on the 23th. of October last. 


The material facts follow : The pros- 
ecutor went into an oyster cellar, at. 
Corlaer’s Hook, and found the prison-| 
ers there ; and in their presence, took 


out his pocket book to pay for oysters 


and, in going out, Norris followed, came 
in contact with him, and, slily putting’ 
his hand into his pocket, unperceived by) 
Guiles, took out his pocket book con ; ee 
taining $6,70 and ran away. Just as he |. Marsh, on the 2th. of septen 7 


had drawn the pocket book ont, Guile 
felt him. He made an alirm by callin 
a watchman ; and after some time, th 
prisoners were arrested; and thoug 


Henderson pretended creat concern for’ 


Guiles’ loss, and exclaimed against th 


conduct of Norris, pretending to assi- 
in finding him, yet, a part of the proper 
ty taken was actually found on Hendex 
Son 





der, and the prisoner was acquitted of 
the robbery. 





COUNTERFEITING—SCIENTER, 
EBENEZER JONES’ CASE. 


Maxwe vt, Counsel for the prosecution. 




























Niven,Counsel for the prisoner. 


i 


Before the District Attorney can produce es 
idence that aprisoner, charged with uttering 
and having in bis possession, with an intention 
of uttering, a particular bill. bad in bis yo 
session, and uttered counterfeit bills not laid 
in the indictment, it is incumbent ov hin 
show, that the prisoner actually passed, 0 
in his possession, the bill laid in the indict 
ment. 

Proof of the scienfer is not admissable bel-te 
the principal charge is established. 


rhad 


| The prisoner was indicted for conn: 
terfeiting, having in his possession ala 
an intention of pas-ing, and lor ~— 
‘ Ja $10 bill on the Union bank, to “ou 








« |last. 
Marsh, on being sworn, testified thit 


nil 


( t 
vT, 
e)/the prisoner bourded at his hous 
; ; . . nel; 
hiwas in the habit of paying him age 
| him. pe 


\ 





and on making a payment to 
elbima $10 coanterte:t bill on the sal 
leah : “sae: three 

tibank. After keeping i ogee 
4 “eo ) Lab tte 

-llweeks, he called on the siamo? o 
a: , ee ae wore 

said that he was sorry oe The 

repay the witvess in good money: 
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sisoner failed in performing his prom- 
and the witness then, commenced a 
eosecution by taking the bill to the po- 
ve, and (as appeared from his com- 
lint) swearing, positively, that the bill 
jd in the indictment was passed to him 
y the prisoner. And yet, when the 
me bill was produced to Marsh on 
his trial, he testified that he was not cer- 
wi that this was the bili so passed to him 
ythe prisoner. 

“Maxwell here offered testimony to 
how that the prisoner passed other 
ounterfeit bills not laid in the indict- 
ent, for the purpose of establishing the 
center. 

Onan objection taken to the intro- 
ution of this testimony, by Niven, the 


hecorder prononnced the decision of 


hecourt, that the testimony was inad- 
usable; for, before the District At- 

trvey could produce such testimony, it 
vis ticumbent on him to establish the 

procipal charge laid in the indictment. 
The prisoner was acquitted. 


SUMMARY FOR SEPTEMBER, 182! 


GAMBLING 


John I. Moore, heretofore, and in the 
erm of April, 1816, indicted for, and 
onvicted of, keeping a cock-pit in Rose- 
‘elt-street, and fined $25 and costs, 
| Vol. City Hall Recorder, p- 67) dur- 
ing the present term, was tried and 
convicted of keeping a gambling house 
at No. 71 Nassau-street, from the first 
o! May until the finding of the indict- 
ment in August term last. 

some of the evil effects of gambling 


RECORDER. g 
was commenced, they became alarmed ; 
but, instead of relinquishing the business, 
they removed the establishment to a 
house in Water-street,near the Fly- 
Market, and continued it after this prose - 
culion was commenced. Young men, 
middle aged and old frequented the 
establishment: no use can be derived 
from publishing names ; suffice it to say 
that a lady of respectable appearance 
iestified on behalf of the prosecution, 
in effect, that her husband had been 
in the habit, for several years, of spend- 
ing all the money he could get at the 
establishment, thereby depriving his 
family of bread ; and that he took from 
her trank $690 belonging principally to 
her sister, and that this money was found 
in possession of the defendant, who, on 
his apprehension, was required by one 
of the police magistrates to bring it to 
the office ; and finally that her husband 
and herself had parted. One witness, 
\whose grey hairs should have indicatee 
|better things, testified that the game was 
so fascin sting, that once initiated in its 
| 








‘imysteries, it was impossible for a man to 
resist the temptation ; and that he had 
lost too much money for his own good !-— 
Finally, it was proved that a man in this 
city who had lost in this game $1000 at 
one dash, $800 at another, persevered 
in his mad career untth he lost in the 
whole about $20,000, and finally ended 
his miserable existence by poison. 





The case was submitted by the re- 
spective counsel; the defendant was 
convicted; and on the last day in term, 
being called to receive sentence, did not 
appear, and his recognizance and those 
of his sureties were forfeited. Maxwell 


vere developed during the progress of prayed for judgment ; which the Record- 
> et\ 


his trial « ; ' 

Ms trial: the most prominent will be 
Otic r . ° 

wtced. The game principally played 
Was that which is termed furo-—a game 


payed with cards, by which may be lost. 


‘rgained,in a minute, as much money as 
” player chooses to stake. It appear- 
“thatthe defendant, in conjunction with 
a} renchman, (who generally appeared 
a the owner of the furo-bank) in the 
met place, kept the house in Nassan- 
eet, 
inl lost; and when the prosecu- 
™h against Gautier (ante. p. 32) 


4i 





er pronounced. He drewa parallel be- 

tween this and the case of Gautier, con- 
‘|sidering them of equal enormity, and con- 
‘cluded by pronouncing the same sentence, 
that is, that the defendant pay a tine of 
3500 and the costs: that he be impris- 
oned in the penitentiary six months, and 
that he enter into a recognizance for his 
xood behaviour for two years—himseli 
in $2500, and two sureties in the sum o1 


{ 





. hae MOET ‘ 
Large sums were played for||>!*°U each. 


Maxwell then moved the court fot 
leave to institute proceedings preparato 
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ry to outlawry against the defendant, andj} Charles Beers, another black, of 


Letter 


the motion was granted. Quere, but can}|address and more engaging manner; thar 
this be done, in a criminal case, where||the other, was indicted, tried and val 
bail has been given ? If the bail had toj/victed of the same offence, and was ill 
pay the money, and the defendant could)|tenced to the state prison ten years, 

not be taken to respond, they might pro- His case deserves some notice 


: sand ig 
submitted to the sage consideration ofthe 


lovers of the drama, and the members, 
GRAND LARCENY. the manumisston society. 


ceed to outlawry. 


Edward Richards, during the lastterm!| Several black gentlemen in this City 
was sentenced to the state prison seven|/actuated, no doubt, with a laudable en. 
years (ante. p. 60.) ulation, recently resolved to open a 

Henry Hall, John M’Donald, Mary theatre: They organized a drama: 
Douglass and Isaac Decker were severally |\©O"PS> * the head of which was the pris. 
indicted and convicted of this offence,|/OM€?, Who actually appeared on the 
and the two first were sentenced to the||*t#8*> several times, and sustained the 
State Prison five years each, and the| characters of Richard the third and 
two others three years each. |Othello. 





| “lam determined to prove a villain.” 
PETIT LARCENY. | The offence, for which he bas non 





_— ' to act his part in the state prison, con. 
John Johnson, William Sampson, John lsietad in sto a mathe salidall 
Van, William Virtue, Lydia Ann Blakes|| yout £100 in cash and a ¢ . “ a 
John Bolton, Robert Fosset, John Dillon, > ee ee 
’ ’ ‘cravats, and other clothing, the proper: 


“ ryy . < . e yo : ’ 
Robert Henry, Thomas Smuth, James lh €sts)'ty of Thomas Grumbold, ef which apart 


te — ony “i ily Daniell was found in possession of the prisoner 
rynn esar Sands Jackson, James) (op ene: 
iam, fientl Givkenl, dole a ee ee 
John Picket and Jane Comfort were each|| | 
sndicted and convicted of this offence, || ; Robert Allen was convicted of this o- 
and the one first named was sentenced to fence and sentenced to the state prison 
the penitentiary two years and six months, | ‘eteineal peeenien 
the four following eighteen months!| Domingo Lao and John Johnson,forths 
each, the ten following for six months/{oflence, in breaking and entering the 
each, and the remainder to the city! |eabin of a vessel and stealing 60 or sil) 
prison for shorter periods. ||the property of Capt. Bates, were i0- 
‘dicted, tried and convicted ; and Lio 
= ee sentenced to the state prison four 
‘| 
| 
| 








_— . eae R teen, and Johnson ten years. 
ST > > \ 3ER oO ’ ? * rags . 
SU MMARY i OR NOV EMI ER, ] 21 John Lyons, for breaking open bales 


on board a ship and stealing a quauti 
lof Denmark Valencia the property 





GRAND LARCENY. 


an 


Nathaniel L’Homedeau, was indicted, 
Peter Joseph, an impudent Spanish) tied and convicted and sentenced to the 
black, who had been frequently tried /St#te prison four years. 
in this court before, was indicted, tried} John Williams and John Festervet! 
and convicted of this offence, for enter-| were indicted for stealing a quantity ©! 
ing the cabin ofa vessel, in the night,|\Jewelery, to the amount of $150, the 
and stealing the money of Huntington} | property of Giles Pudney, on the It 
Selwyn, to the amount of $600, and aljof October. They broke into a binde: 
watch, while the owners were asleep.|iry and stole the goods, and but a smi 
He was pursued next day by Conklin,|/part was reclaimed. Williams was 
one of the police officers, and the prop-||and convicted, the other pleaded guilt 
erty was reclaimed. He was sentenced||and the first was sentenced to the sta’ 
to the state prison fourteen years. prison ten, and the other seven yeas 
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PETIT LARCENY. ed no averment that the plaintiff was a 
traveller. ‘The counsel however, re- 
served the question as the ground ofa 
motion in arrest of judgment should it be 
rendered for the plaintiff. 

It was proved, on the part of the de- 
fendant, that the person who was sup- 
posed to have stolen the property was a 
man of a genteel appearance, represent- 
ing himselfas on his way from Philadel- 
phia to Albany ; and that ordinary care 
and diligence on the part of the landlord 
towards the plaintiff was used ; no care- 

lessness of the defendants’ servants be- 
anew ing proved. It also appeared, that the 
\ARINE COURT, holden at the City|/chamber occupied by the plaintiff was a 
Hall of the City of New-York, on the double room: that the defendant bad 
J. day of November, in the year of||previously, put lodgers into it repeated- 
our Lord one thousand eight hundred ly, to which the plaintiff made no objec- 
and twenty one. tion ; but it appeared that the traveller 
on whom the suspicion rested, unseen 
‘by the plaintiff, had retired to bed a con- 
‘ystices SCOTT and SWANTON. |isiderable time before him. It also ap- 
ipeared, that the plaintiff, at the time of 
the felony, and many years before, had 
‘been an inhabitant of this city ; and that 
WILLIAM HARRISON. he was charged the price for regular 
gorse Witson, Counsel for the Plaintiff. boarders, which was $5 a week ; while 
loncrt L. Winson, Counsel for the De- the rate of board for transient boarders 
was $7. 
After the introduction of this testimo- 
‘boarding house keeper, entertaining a citizens! !1y the counsel for the defendant insisted 
is not liable for the loss of the goods of his]} ./’. . . 2: : 
guest, which are stolen by a transient Sodger for judgment, in favour of his client, on 
Itsceiisthat the relation of host ar.d guest, does! |the following grounds: 
wot exist between a boarding house keeper, 1. That as the defendant was carry- 
a a citizen boarding at his house, ordinary) |ing on his business in the double capacity 
“ilgence being exercised. of an Innkeeper for the entertainment 
of travellers, and of a boarding house 
keeper, in this latter capacity he was 
jnot liable for the loss of the goods ; for, 
ian ordinary degree of care and diligence 
had been used, and they were not lost 
It appeared in evidence, that the de-||through the carelessness of servants. 
fendant kept a public Inn, or house of; ‘Inns were placed on a diflerent footing, 
entertainment in Courtland street in this) ibeing public: juris, where travellers iad 
city ; and thatin the month of July 1520,||a right to be entertained and were en- 
while the defendant was absent from! |titled to a remuneration for a loss from 
home and the plaintif® was boarding! |the host. That Innkeepers were bound 
there, he was plundered of his clothes,||to receive travellers, bu( boarding house 
Witch and certain valuable papers, at keepers were not. Inns had certain 
uisht, by a person who slept in the! |privileges and liabilities which did not 
Sime room. \lappertain to boarding houses, that is, the 
On joining issue, there was an excep-||right of retaining the goods of the guest 
tion taken to the declaration, by the! juntil his bill was paid ; and the corzes- 
counsel for the defendant, who urged|'ponding liability was attached, of res- 
that it was defective because it contain- ‘ponding, if they were lost. 


ulter Moore, William Davis, Stephen 
Bown., Hugh Bracken, James Water- 
wan, John Hunt, James Dunham, Lydia! 
Greens William Hall, Harriet Tenson and 
lames Williams were severally convict- 
of of this offence and the two first na- 
ned were sentenced to the Penitentiary 
ree years each, the next two years, 
he five following for eighteen months 
och, Hall for one year, and the rest for 
ix months each. 





PRESENT. 


CYRUS BARBER, 
Us. 





fendant. 





This was a special action on the case. 
lhe plaintiff declared against the de- 
endant, as an Inkeeper, for the loss of 


certain goods, while a boarder at his 
house, 
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2. That the situation of host and guest 
did not exist, in the case, as the plaintifl 
was an inhabitant of this city. 

3, Though the house of the defend- 
ant should be considered an Inn, yet, 
when a person of the same city, lodges 
or sojourns in an Inn, as a boarder, and 
a loss ensues as in this case, the host ts 
not answerable. The counsel in sup- 
port of his argument, cited 4th Cokes 
Rep. Book VIII P. 32. Bac. Ab. wt. 
Inns and Innkeepers, 3d. burr. Rep. 
P. 1501. 

The counsel for the plaintiff urged to 
the court, that the defendant was liable 
for the loss, because he was bound to 
protect his boarders : that though, be- 
fore the robbery, this room had been 
jointly occupied by the plaintiff and 
others, yet, he had seen them but had 
not an opportunity of seeing the one 
who committed the theft ; and the put- 
ting him in this room was an invasion of 
the plaintiff’s rights. 

2. The defendant, being from his 
house, ought to have left it in care of 
more faithful servants. 


3. He ought not to have admitted a 
person of bad character into his house. 

4, That the defendant, on the ground 
of his being the agent of the plaintiff, for 
a reasonable reward, was liable in this 
case to the plaintiff, on the implied con- 
tract that he should be kept in safety. 

After the arguments of the respective 
counsel}, the court decided, that the de- 
fendant was not liable forthe loss sus- 
tained by the plaintiff, on the ground, 
that the relationship of host and guest 
did not exist in this case, inasmuch as the 
plaintiff was not a traveller, but a regu- 
lar inhabitant of this city. 
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COMMON ScOoLp. 
CATHERINE FIELD’s ¢ 

Maxwe ct and Davin Granay, 
for the prosecution. 

Price and Witson, Counsel for the De. 
fendant. 


ase, 


Conse! 


A common scold, on conviction, may be punish. 
ed as for any other misdemeanor. (See gnj, 
Vol. 4. 174. 173 n.) 

The defendant, during the term of 

‘September last, in the Sessions, was jp. 
dicted for a misdemeanor, at commoy 
law, for being a common scold. 
It appeared in evidence, that she sol. 
ded at every person with whom she haj 
any communication, when she was not 
scolding at her husband : that she was 4 
general disturber of the neighbourhood 
and that she scolded at all times, not ey. 
cepting Sundays. 
Considerable merriment was excite) 
in the progress of the trial ; but no ques- 
tion was raised, whether this was an in- 
dictable offence or not; and, under the 
direction of the Recorder, the jury found 
her guilty but recommended her tw 
mercy. 

She was fined six cents and the costs ; 
but, afterwards, during the term, her 
counsel represented to the court that 
was understood by them that the fine 
only was imposed, without costs. The 
Recorder jocosely observed, that it hal 
been represented to him that, on the 
publication of an account of her case in 
one of the public papers, (the Idoocate, 
she had been at the office and scolded 
the printers ; and he thought that the 
Clerk of the court and the District At 
torney ought to be content to take ther 
respective fees in scolding. 








Judgment tor the defendant 








She was discharged. 






